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THE MINNESOTA RATE CASES 

THE PROBLEM OF FEDERAL VERSUS STATE RAILWAY-RATE 

CONTROL 

THE decision of the Supreme Court of the United States 
in the Minnesota Rate Cases,' handed down on June 9, 
191 3, was perhaps the most important that has been 
rendered since the Standard Oil and American Tobacco cases, 
decided in 191 1. The principal question before the court 
was whether a state has the power to fix intrastate railway rates 
when they clearly result in discrimination against places outside 
the state or practically compel a revision of interstate rates/ 

The cases were appealed from the Circuit Court of the United 
States for the District of Minnesota. The suits were originally 
brought by stockholders of the Northern Pacific Railway Com- 
pany, the Great Northern Railway Company, and the Minne- 
apolis & St. Louis Railroad Company, respectively, to restrain 
the enforcement of two orders of the Railroad and Warehouse 
Commission of the State of Minnesota and two acts of the leg- 
islature of that state, prescribing maximum charges for trans- 
portation of freight and passengers, and to prevent the adoption 
or maintenance of these rates by the railroad companies. 

The orders and acts, which by their terms related solely to 
intrastate traffic, were as follows: (i) the commission's order 
of September 6, 1906, effective November 15, 1906, fixing the 
maximum class rates for general merchandise; (2) the act ap- 
proved April 4, 1907, to take effect May i, 1907, prescribing 
two cents a mile as the maximum fare for passengers, except 
for those under twelve years of age, for whom the maximum 
rate was to be one cent a mile; (3) the act, approved April 18, 
1907, to take effect June i, 1907, fixing maximum commodity 

' 230 U. S. 352. 

'A second point, which will not be considered in this paper, was the basis of valu- 
ation by which the reasonableness of the rates fixed by the state should be tested. 
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rates for carload lots of specified weights; (4) the commis- 
sion's order of May 3, 1907, effective June 3, 1907, establishing 
maximum " in-rates " for designated commodities in carload 
lots from St. Paul, Minneapolis, Minnesota Transfer and Duluth 
to certain distributing centers. (No complaint was made of this 
order in the case of the Minneapolis and St. Louis Railroad 
Company.) 

The complainants assailed these acts and orders upon three 
grounds : ( i ) that they amounted to an unconstitutional inter- 
ference with interstate commerce, (2) that they were confisca- 
tory, and (3) that the penalties imposed for their violation were 
so severe as to result in a denial of equal protection of the law 
and a deprivation of property without due process of law. The 
jurisdiction of the circuit court was sustained in Ex parte Young,' 
where it was also held that the penal provisions of the acts, 
precluding a fair opportunity to test their validity, were uncon- 
stitutional. The circuit court referred the suits to a special 
master, the Hon. Charles E. Otis, who took evidence and made 
an elaborate report sustaining the complainant's contentions on 
both points.' His findings were confirmed by the circuit court, 
and decrees were entered accordingly, adjudging the acts and 
orders (with the exception, in the case of the Minneapolis and 
St. Louis Railroad Company, of the order of May 3, 1907) to 
be void, and permanently enjoining the enforcement of the pre- 
scribed rates, freight and passenger, and their adoption or main- 
tenance by the railroad companies.^ 

From these decrees the attorney general of the state and the 
members of the Railroad and Warehouse Commission appealed 
to the Supreme Court of the United States, and, in the cases of 
the Northern Pacific and the Great Northern companies, ob- 
tained a complete reversal. In the case of the Minneapolis and 
St. Louis Company, the decree was affirmed on the ground that 

' 209 U. S. 123. 

'See Shepard v. Northern Pacific Ry. Co. (184 Fed. 765); also Master's Report, 
United States Circuit Court, District of Minnesota (in Equity), Shepard v. Northern 
Pacific Ry. Co., et al. 

' This brief review of the cases is taken substantially from the opinion of the Court 
delivered by Mr. Justice Hughes, Minnesota Rate Cases, 230 U. S. 352, 376. 
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the rates did not allow a fair return to that particular railroad. 
But, in all the cases, the Supreme Court refuted emphatically 
the view that the rates, relating solely to transportation wholly 
within the state, constituted an unconstitutional interference with 
interstate commerce. 

The views expressed in this decision were re-emphasized a 
week later, on June 16, 19 13, in the Missouri rate cases, in 
which the same contention was made as in the Minnesota cases 
— that the rates as fixed by the state placed an unconstitutional 
burden upon interstate commerce.' The principle, therefore^ 
has been settled that a state has the power to fix any rates upon 
intrastate transportation, whatever their effect upon interstate 
commerce, providing they allow the railroads a reasonable re- 
turn upon property devoted to intrastate traffic. 

Perhaps we should note that neither the Minnesota nor Mis- 
souri cases had appeared before the Interstate Commerce Com- 
mission for the investigation of facts. There is a bare possibil- 
ity, but certainly a very remote one, that the court might have 
taken a different view if the commission had made an investiga- 
tion and had definitely reported the rates as substantially inter- 
fering with interstate commerce. Yet such a situation would 
not be materially different from that of the Minnesota cases, 
unless the court were to recognize the commission's report as 
authoritative, where it failed to give recognition to that of a 
specially appointed master. Surely such a position is not one 
likely to be taken. 

The so-called Shreveport rate case should perhaps receive 
brief consideration in this connection. The case appeared first 
before the Interstate Commerce Commission as a complaint of 
discrimination against Shreveport, La., compared with certain 
Texas cities. Rates out of Shreveport into Texas territory were 
much higher relatively to distance than the rates to the same 
territory out of Austin, Dallas, and other Texas competitors of 
Shreveport. The defense claimed that this discrimination was 
not voluntary, that it was due to the low intrastate rates fixed 
by the railroad commission of Texas, and therefore did not fall 

' Missouri Rate Gases, 230 U. S. 474. 
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under the prohibition of the Interstate Commerce Act. The 
commission ordered that the discrimination should be removed, 
holding that the act forbidding discrimination between localities 
applied not only as to two interstate hauls but also as to two 
hauls one of which is interstate and the other intrastate, even if 
for the latter the rate was fixed by a state commission.' An 
appeal was first taken to the United States Commerce Court 
where the order was affirmed,* and has since been carried to the 
Supreme Court of the United States, and will probably be 
argued during the present term. Any decision that may be 
made in the case is bound to be extremely important. If the 
commission's order should simply be affirmed, then there will 
be the extraordinary situation of interstate rates throughout the 
country having to be adjusted to varying standards fixed by the 
states. If, however, the order should be simply overruled, then 
apparently discrimination could be legally continued if due to 
requirements as to maximum rates imposed by the states. But 
there is a possibility, although a slight one, that in view of the 
commission' s investigation and report of the facts in the case, the 
Texas rates may be declared invalid. 

A fair summary of the Supreme Court's view as to the pres- 
ent decision is perhaps as follows. Congress has the constitu- 
tional power to regulate commerce between the states. In 
matters which require uniformity of regulation this power is ex- 
clusive, and there is immunity from state control. In other 
matters, admitting of treatment according to local conditions, 
" the states may act within their respective jurisdictions until 
Congress sees fit to act ; and, when Congress does act, the ex- 
ercise of its authority overrides all conflicting state legislation." 
A state can not " under any guise impose direct burdens upon 
interstate commerce." But in matters not requiring general 
uniformity of control, affecting principally local interests, a state 
may regulate although thereby indirectly affecting interstate 
commerce. In such matters, the federal law which can be ap- 

' See Railroad Commission of Louisiana v. St. Louis South Western Ry. Co., 23 
Interstate Commerce Commission Reports, 31. 

'See Texas and Pacific R. Co. v. U. S., No. 68, U. S. Commerce Court. 
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pealed to as providing immunity from state control is only that 
part of the complete power which Congress has expressly as- 
sumed ; beyond that, the federal power is dormant. 

Till 1887, when the Interstate Commerce Act was passed, the 
the entire power of Congress to regulate interstate transporta- 
tion had been dormant. All federal regulation at present, there- 
fore, as to matters deemed by the court not to require uniform- 
ity of regulation, is confined to the power that Congress then 
clearly assumed, and has since chosen to exercise through 
amendment of the original act. The statute provides for rea- 
sonable rates and prohibits various forms of discrimination, but 
it expressly states that its provisions shall not apply to transpor- 
tation wholly within a state. Consequently, until Congress pro- 
vides positively to the contrary, a state has the power to fix 
intrastate rates even if they interfere with interstate relations, 
since this would not be considered a direct effect. If rates fixed 
by a state furnish reasonable returns to the railroads, they can- 
not be invalidated whatever their indirect consequences upon 
conditions outside the state. 

That is the law. If the situation has become such that ade- 
quate regulation of interstate rates cannot be maintained with- 
out limiting a state's power over intrastate rates, " it is for 
Congress to determine, within the limits of its constitutional 
authority over interstate commerce and its instruments, the 
measure of the regulation it should supply." Mr. Justice 
Hughes declares, " It is the function of this court to interpret 
and apply the law already enacted, but not under the guise of 
construction to provide a more comprehensive scheme of regu- 
lation than Congress has decided upon." 



What the fina;l result of the decision will be, it is impossible to 
foretell. The tendency in a forecast is perhaps always to ex- 
aggerate either the good or the bad that may be expected. In 
the long run, railway history will probably be determined by 
more fundamental forces than court decisions. At best, how- 
ever, the present decision will probably hinder the work of the 
Interstate Commerce Commission in trying to establish a net- 
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work of systematic and reasonable railway rates throughout the 
country. And, for a time at least, it may undo in a consider- 
able measure the work of twenty-five years' laborious effort. 

As is well known, the great work of the Interstate Commerce 
Commission — and it was created primarily for that — has been 
to bring order out of the chaotic rate situation that prevailed 
throughout the country before 1887 when the Interstate Com- 
merce Act was passed. The commission's task has been ex- 
tremely difficult and its work has been hampered by a multitude 
of conditions, especially from time to time by the lack of power 
to proceed in the way that seemed wisest. The railroad busi- 
ness is primarily national. State lines for the most part are 
accidental and incidental matters. The great mass of transpor- 
tation passes through state boundaries.' Only a small propor- 
tion of our railway mileage was constructed purely for intrastate 
purposes. Consequently, questions pertaining to rates, whether 
of reasonableness or discrimination, perhaps even questions 
pertaining to service, are primarily of national or interstate 
character and only incidentally local. In view of this fact, the 
limitation placed upon the commission's power by the court is 
very likely to stand in the way of effective regulation and of further 
progress in the establishment of a national system of reasonable 
and non-discriminatory rates. 

We may ask, what is the effect of special state rates upon the 
general business of the country? Perhaps this question cannot 
be answered satisfactorily at the present time for lack of suffi- 
ciently complete information. It has never been extensively 
investigated, and, except in the recent cases, has never received 
more than superficial consideration by the courts. It is true 
that in several cases the contention has appeared that the intra- 
state rates resulted in unconstitutional interference with inter- 
state commerce. But the facts presented in support of the 
contention were so meagre or so general in character that they 
were pushed aside as having no particular significance, and at 

' In the year 1906, the freight business of the Northern Pacific Company local to 
Minnesota was 2.67 per cent of its entire freight business and 12.33 P^"^ <^^"' °' that 
touching the state. Its passenger business local to the state was 5.79 per cent of 
its entire business and 67.21 per cent of that touching the state. 184 Fed. 776. 
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best as showing only a slight or remote effect upon the general 
commerce of the country.' 

But, in all probability the effect is not incidental and remote. 
The courts, and our legislative bodies also, simply have not 
understood the interdependence of railway rates. Apparently, 
heretofore when the point was raised before a court that par- 
ticular intrastate rates interfered with the general commerce, 
the complainant was merely striving to make everj' possible 
point, this among others, and neither counsel nor court really 
appreciated the inner matters that were actually involved. The 
present cases mark the first occasion when sufficient facts were 
presented to arrest the serious attention of the court. Whatever 
the decision as to the state's power, the facts presented leave 
little doubt but that the Minnesota rates actually did seriously 
and prejudically interfere with interstate commerce. More- 
over, it seems such must be the necessary result of any ex- 
tensive system of state rates which cut materially below prevail- 
ing interstate standards. The validity of this view should be 
tested by a general comprehensive inquiry into the relation of 
local and interstate rates. This should be conducted by the 
Interstate Commerce Commission or by a body especially ap- 
pointed by Congress for that purpose. The facts should be 
impartially considered and placed squarely before the public' 

Let us briefly consider the clearest examples furnished by 
the Minnesota cases of how the local and general rates are 
interwoven. Duluth, Minnesota, and Superior, Wisconsin, are 
twin cities at the head of Lake Superior. For the most part 
they are engaged in the same kind of business, deal with the 
same territories and are served by the same railroads ; for busi- 
ness purposes they are one city ; the state line between them is 
an incidental matter. Consequently, before the special Minne- 
sota schedules were established, they received the same rates 
throughout, whether to places in Minnesota, Wisconsin or other 

•See Ames w. Union Pacific Railway Co. (64 Fed. 165, 17:, 172); Louisville & 
Nashville Railroad Co. v. Kentucky (183 U. S. 503, 518, 519). 

•To avoid the repetition of terms, in the following pages "local" will frequently 
be used in place of intrastate and "general" for interstate commerce. 
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States. That they should be awarded such equal treatment was 
obviously just and proper. Then, as a result of state action, 
Duluth was granted for Minnesota territory on the average 
twenty to twenty-five per cent lower class rates, and conse- 
quently, as between the two cities, practically obtained a 
monopoly of the Minnesota business.' Duluth jobbers and a 
multitude of other business interests simply gained at the ex- 
pen-se of those in Superior. 

Other groups of cities were affected by the Minnesota rates 
exactly as were Duluth and Superior. Thus, Grand Forks, 
North Dakota, and East Grand Forks, Minnesota, Fargo, North 
Dakota, and Moorhead, Minnesota, Wahpeton, North Dakota, 
and Breckenridge, Minnesota, form in each case twin groups. 
There are two cities with an imaginary state line between ; they 
depend upon the same territory and are served by the same 
railroads. Obviously, the reduction in rates gave East Grand 
Forks, Moorhead and Breckenridge in Minnesota a tremendous 
advantage over their competitors for all Minnesota business. 
Jobbers in the North Dakota cities had to abandon their Minne- 
sota trade or handle it at a considerable sacrifice compared 
with previous conditions. 

Besides these obvious cases, the report of the master shows 
that previous competitive conditions were upset throughout the 
northwestern traflSc territory served by the Great ^Northern and 
Northern Pacific Railway companies. Rates had been made 
irrespective of state lines with a fair regard to relative distances. 
The sweeping reduction on local traffic gave Minnesota towns 
an advantage over those outside of the state, even if the latter 
were a long distance from the border. Thus, with traffic mov- 
ing westward from the eastern Minnesota terminals or distribu- 
ting centers, Moorhead and all intermediate Minnesota towns 
received relatively an advantage over Butte and intervening 
Montana or North Dakota places, being able to obtain their sup- 
plies more cheaply. In the same way, with traffic moving to 
the eastern terminals, localities in Minnesota obtained an ad- 
vantage over their western competitors, because they could 

' See 184 Fed. 778. 
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market their products more cheaply. The special local rates 
upset the commercial equilibrium which had resulted from long 
years of rivalry through that large competitive area. They 
favored unduly all places in Minnesota and discriminated corre- 
spondingly against those outside the state. 

It appears inevitable that whenever intrastate rates are re- 
duced to a substantially lower level than that of the general 
rates, the result must be an immediate discrimination against 
localities outside the state. Then, in cases where the discrimi- 
nation is especially serious and obvious, the railroads may find 
themselves practically, though perhaps not legally, compelled to 
reduce interstate rates to conform somewhat to local standards. 
Thus, after the Minnesota rates had become established, the 
illogical situation that was produced practically forced the Great 
Northern and Northern Pacific companies to give Superior the 
same rates to Minnesota territory as to Duluth, the same to 
Grand Forks as to East Grand Forks, to Fargo as to Moorhead, 
to Wahpeton as to Breckenridge. In addition they made a 
number of other interstate readjustments, so as to remove the 
grossest of the inequalities produced by the Minnesota regula- 
tions. But they probably have not restored anywhere nearly 
all previously existing competitive relations. Many localities 
still suffer, perhaps not seriously, and Minnesota places still 
have a relative advantage compared with earlier conditions. 

Whether or not the Minnesota rates resulted in permanent 
discrimination against localities outside the state or brought 
about a general reduction of rates, they ceriainly interfered with 
what common sense would regard as interstate commerce. 
Does it seem reasonable that one state should have the power 
to cripple the business interests of another or practically to 
compel the railroads to adjust their rates to locally fixed stand- 
ards? The truth is, by means of the low rates, purposely or 
otherwise, Minnesota protected its own industries against those 
of its neighbors. Is it wise from an economic, or political and 
social standpoint, to allow a state to enact such protective meas- 
ures against the general public? 

The Supreme Court apparently accepted the facts as pre- 
sented by the master and approved by the lower court, but at 
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the same time insisted that if relief is necessary it must come 
through Congress. It claimed as its function the interpretation 
not the enactment of law. In the present situation, the prac- 
tical difficulty is that relief from Congress even at best can 
come but slowly. The Democratic party in power is histor- 
ically committed to a states-rights line of action. Moreover, 
the people throughout the country apparently feel, whether in 
Progressive Minnesota, Democratic Texas, or conservative New 
York, that the regulation of local traffic is primarily the affair 
of the state most immediately concerned and would probably 
vote overwhelmingly against the proposition of definitely trans- 
ferring that power to Congress.' 

II 

The proposition of Mr. Justice Hughes that the courts should 
not make laws sounds attractive enough. Had the courts more 
generally followed that view in the past they would probably 
have escaped much of the recent popular criticism directed 
against them. That principle, however, can be followed defi- 
nitely only when it is fairly clear what the law is. But when 
a statute is framed in extremely general or obscure terms, 
any decision is bound to make law, whatever the declaration of 
the court in the matter. In such a case the statute must be 
moulded as harmoniously as possible into the existing body of 
established principles, or should be so interpreted as to meet 
most reasonably the purpose for which it was presumably 
enacted. But in either case, does not the decision really make 
law? Is the difference here between a legislative and a judicial 
act so clear as Mr. Justice Hughes would have us believe? 

What was the law in the present cases? There are learned 

• It is interesting to note that in support of the state's right to fix intrastate rates, 
the railroad commissioners of eight states, Nebraska, Iowa, Kansas, South Dakota, 
North Dakota, Oklahoma, Missouri and Texas, filed their brief as amici curiae, and 
the governors of three states, in accordance with a resolution by the conference of 
governors of all the states, presented by leave of the court an argument in support of 
the Minnesota position. The states represented as amici curiae are among the 
leaders of the progressive movement. If, then, Progressives are opposed to complete 
national control of railway rates, what can be expected of Republicans and especially 
Democrats in supporting legislation to that end ? 
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persons who supposed it was the contrary to the court's de- 
cision. The United States Commerce Court apparently held 
the opposite view, as of course did the lower court whose de- 
cision was overruled.' Furthermore, a considerable proportion 
of the able lawyers in the country had expected a contrary de- 
cision. By the decision, the states were definitely secured in 
the exercise of a power — to fix local rates whatever the effect 
upon interstate traffic — which previously it was by no means 
certain that they possessed. Did not the Supreme Court really 
make law whatever the ground taken by Mr. Justice Hughes ? 
If so, should not the court have regarded the interests of the 
country at large instead of the wishes of the individual states?* 

The view of this paper is that the decision was not a neces- 
sary one. The power that was conceded to the states might 
and should have been definitely denied them. In support of 
this view the following three tests are suggested : ( i ) Was the 
decision necessary because of the clear and explicit terms of the 
Interstate Commerce Act and of the Constitution? (2) If not, 
then was it inevitable because of established principles or a clear 
line of previous decisions? (3) If not, does it meet most rea- 
sonably the situation for which the statute was enacted? 

The first test is, of course, the primary one. If the Interstate 
Commerce Act and the Constitution clearly reserve to the states 
the power to fix intrastate rates whatever the effect upon gen- 
eral commercial relations, then that should be the end of the 
matter, either till Congress acts or till the Constitution is 
amended. Are, then, the terms of the statute and of the Con- 
stitution so explicit as to preclude an opposite decision from the 
one rendered by the court? 

As to the language of the Interstate Commerce Act, we must 

' When the Interstate Commerce Commission considers the interstate rates reason- 
able, and when local rates fixed by the state are enough lower so as to result in dis- 
crimination against places outside, the carriers should regard the state rates as inop- 
erative. See Shreveport Rate Case, The Texas and Pacific Ry. Company v. United 
States, No. 68, U. S. Commerce Court. 

' There is, of course, a fair probability that the court did not actually feel so cer- 
tain of the law as it appeared, and that it was influenced in its decision by the brief 
of the eight railroad commissions appearing as amici curiae in the case, and by the 
argument representing the conference of governors. 
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admit the court's interpretation sounds reasonable enough, when 
the terms used are taken independently and not in connection 
with the general purpose of the law. Section i of the statute 
prohibits unreasonable and unjust rates, but at the same time 
contains the following proviso : 

That the provisions of this act shall not apply to the transportation of 
passengers or property, or to the receiving, delivering, storing, or hand- 
ling of property, wholly within one state, and not shipped to or from a 
foreign country from or to any state or territory as aforesaid.' 

This proviso, if taken by itself, indicates the desire of Con- 
gress in the exercise of its power to regulate interstate com- 
merce not to impose federal control over purely intrastate traffic. 
But can it reasonably be taken by itself? Section three of the 
act forbids unreasonable discrimination between persons, locaU- 
ties, and different kinds of traffic, and section four, as recently 
amended, especially prohibits discrimination as to relative dis- 
tances. Now, the evils which had been notorious and which 
led to the passage of the act were due much less to rates unrea- 
sonable as such, than to the different forms of discrimination, 
especially as between places and as to relative distances. Pre- 
sumably these evils were to be remedied by the act, and Con- 
gress must have intended to exercise all the power necessary to 
accomplish its purpose. 

Now the act prohibited discrimination between places or as 
to distances, but provided that this prohibition should not apply 
to traffic wholly within the state. But, suppose, as appears in 
the present cases, the proviso literally interpreted will compel 

' 24 U. S. Statutes, 379. 

'Section four is the sc-called "long and short haul clause," which provided that 
no common carrier subject to the provisions of the act shall " charge or receive any 
greater compensation in the aggregate for the transportation of passengers or of like 
kinds of property, under substantially similar circumstances and conditions, for a 
shorter than for a longer distance over the same line, in the same direction, the shorter 
being included within the longer distance." 24 U. S. Statutes, 380. This clause 
was amended in 1910 (36 U. S. Statutes, 547), omitting the phrase "under substan- 
tially similar circumstances," also forbidding a larger through rate than the sum of 
the intermediate rates subject to the act, and prohibiting as large a rate for a shorter 
as for a longer distance. 
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discrimination or necessitate readjustment of interstate rates, 
then the efficiency of the statute is seriously impaired. The dis- 
crimination which was sought to be prohibited is in fact permit- 
ted to be increased through state action. May we reasonably 
assume that Congress planned a joker? Should we not rather 
believe that it really intended to abolish discrimination and did 
not plan a proviso which would largely defeat the apparent 
fundamental purpose of the act? 

The proviso might have been construed as a disclaimer, not 
as an exception. The passage of the Interstate Commerce Act 
marked an important departure in our national legislation and 
was bound to be assailed as interfering with a state's exclusive 
power in the regulation of its domestic affairs. Congress merely 
disclaimed any intention of such interference. Nevertheless, it 
prohibited discrimination and intended to exercise its full con- 
stitutional power to effect the prohibition. And it unquestion- 
ably has the power as against a state to regulate any activity 
that clearly affects interstate relations.' 

According to this view, a state could fix rates upon local 
traffic provided they do not result in discrimination or injury 
against places outside. If there should be no such discrimina- 
tory effects, then the rate would come under the state's ex- 
clusive power and Congress could not interfere and by the pro- 
vision in section i disclaimed any intention of doing so. But, 
if such state action should result in interstate discrimination 
then it would come under the power of federal control and 
would be prohibited by the terms of the act. 

The proviso, according to this view, merely recognized the 
exclusive constitutional power of a state in the regulation of its 
local affairs. The phrase " transportation wholly within one 
state " was perhaps not well chosen. Still, naturally, that should 
mean transportation affecting only one state — and that is be- 
yond the power of Congress to regulate.* But, when transporta- 
tion, even if wholly within one state, seriously and prejudicially 

' This is the view taken by the U. S. Commerce Court. See Texas and Pacific Ry. 
Co. V. U. S., No. 68, U. S. Commerce Court. 

'For the use in this sense, see Second Employers Liability Cases, 223 U. S. i. 
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affects business conditions outside, surely Congress has the 
power to regulate and it probably did not intend by the statute 
to abridge any of the federal power. It probably assumed, as 
perhaps did all students of railway economics at the time — the 
point had never received special consideration — that transporta- 
tion wholly within one state could have no important conse- 
quences outside and therefore could not come under federal 
control.' We may ask, would Congress probably have used 
this phrase if it had foreseen that the rates, fixed by a state and 
upheld because of the proviso in the present form, would pro- 
mote just such discrimination as was to be prohibited by the 
act? 

If there is doubt as to meaning of the Interstate Commerce 
Act beating on the cases, there is much greater doubt as to the 
meaning of the Constitution. Article i, section 8 says: " Con- 
gress shall have power ... to regulate commerce with foreign 
nations, and among the several states, and with the Indian 
tribes." These terms are exceedingly general and they have 
been made definite, in so far as they are that, only by judicial 
decisions in specific cases. Perhaps the recognized separation 
of power between Congress and the states may be fairly ex- 
expressed as follows : ( i ) Regulations directly affecting and 
interfering with (or substantially burdening) commerce between 
the states,'' or requiring uniformity throughout the country ,3 are 
reserved to Congress. (2) The regulation of internal com- 
merce, affecting or interfering with that between states only 
indirectly, or remotely, or under the police power even of such 
interstate commerce as may not require uniformity,** may be 
exercised by the state until Congress intervenes. (3) The 
regulation of local commerce, with no effect upon commerce 
between the states, or at most with very little effect, is reserved 

■ This view probably still prevails in Congress, also among the people throughout 
the country. This is clearly a question of fact, which should be determined not by a 
congressional or public vote, but by expert investigation. 

'See Hall v. De Cuir, 95 U. S. 488; Field v. Barber Asphalt Co., 194 U. S. 623. 

'See Ex parte McNiel, 13 Wall. 240; Welton v. Missouri, 91 U. S. 280. 

*See Cardwell v. American Bridge Co., 113 U. S. 210; Austin v. Tennessee, 179 
U. S. 362. 
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to the states.' This classification is still exceedingly general, 
but it is much more specific than the terms of the Constitution. 
The Supreme Court placed the Minnesota rates in group 
two, regarding them as regulations of local commerce with only- 
indirect effect upon that between the states. Now, whether a 
certain class of regulation falls into group one, two, or three, is 
determined not by the Constitution itself, but by the point of 
fact, whether conditions require it to be uniform through 
large sections of the country, or whether it affects interstate 
commerce directly, indirectly, or practically not at all. In the 
present cases, therefore, the Supreme Court in reality deter- 
mined not a question of the Constitution but merely one of 
fact — holding that rates are not required to be uniform through 
large areas, and that a diversity from state to state does not 
directly affect or interfere with interstate relations. Had the 
facts been regarded otherwise, the Minnesota rates would prob- 
ably have been annulled. The facts probably are otherwise, 
and they ought to have been authoritatively investigated by an 
expert body before the important decision was rendered. 

What were the direct and what the indirect effects of the 
Minnesota rates? One effect was to benefit jobbers and retail- 
ers, and cities, within the state, but a second was to injure com- 
peting jobbers and retailers, and cities, outside. The gain 
within was obtained primarily through the loss imposed outside. 
Would the view, holding the latter as the direct and the former 
as the indirect effect be any more arbitrary than the reverse, 
which was held by the court? In any event, does it seem 
reasonable that under the Constitution, which placed the con- 
trol of interstate relations into the hands of Congress, it should 
be possible for one state to benefit itself at the expense of 
another? 

The idea of direct and indirect is not sufficiently definite for 
a satisfactory dividing line between powers delegated to Con- 
gress and those reserved to the states. Here, as in most eco- 
nomic and social matters, it is all but impossible to determine 
what are direct and what are indirect consequences. Moreover, 

' Gibbons v. Ogden, 9 Wheat. 195; Veazie v. Moore, 14 Howard 574. 
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these terms do not appear in the Constitution, and there is no 
final necessity- to employ them. True, they have been used re- 
peatedly in the demarcation of powers between Congress and 
the states, but their use has probably been at least partly acci- 
dental, determined by a particular situation, or by a special idea 
in the mind of the court, not by general principle. Judge San- 
born, whose decision in the present cases was overruled, held 
that any state regulation which seriously interfered with, or 
placed a substantial burden upon the general commerce, en- 
croached upon the exclusive domain of Congress and was there- 
fore null and void.' Practically the same language has been 
used in a number of cases by the Supreme Court.'' In reality, 
the two sets of expressions, are, or should be, identical in 
meaning, and in fact they had been clearly so used by the 
Supreme Court.^ 

The expressions " direct " and " indirect " effect, in the con- 
trol of commerce, have probably never been given the narrow 
and technical meaning which they carry in the present decision. 
The division of powers between Congress and the states was 
left by the Constitution in very broad lines. More exact deter- 
mination has proceeded, and could proceed, only upon what 
appeared reasonable under the special circumstances before the 
court. If the terms used in the process of fixing more exact 
lines are followed by a too rigid meaning, there is a strong 
probability of a subsequent unreasonable delineation being es- 

' 184 Fed. 770. 

'See Hannibal, etc. Ry. Co. v. Husen, 95 U. S. 472, ShoUenberger v. Pennsyl- 
vania, 171 U. S. 13, Ludwig V. Western Union Tel. Co., 216 U. S. 162. 

' See especially Oklahoma v. Kansas Natural Gas Co., 221 U. S. 261. In Louis- 
ville, etc. Ry. Co. v. Eubank, 144 U. S. 35, Mr. Justice Peckham said : " We 
fully recognize the rule that .... state legislation upon interstate commerce must be 
direct, and not merely incidental and remote ; but it seems to us that where the 
necessary result of enforcing the provision may be to limit or prohibit the transporta- 
tion of an article from without the state to a point within, or from a point within to 
a point without the state, interstate commerce is thereby affected, and may be thereby 
to a certain extent directly regulated, and in that event the effect of the provision is 
direct and important and not a mere incident' ' Is direct the converse of incidental 
or remote? And is it synonymous with important? The italics in the quotation are 
the writer's. 
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tablished. This seems to have happened in the decision under 
review. 

The expressions used are of no fundamental significance, and 
they should always be left sufficiently elastic to allow the results 
of a decision to be tested by the standard of reasonableness. 
According to this standard, should a state have the right to fix 
local rates whatever the consequences upon business conditions 
outside ? It is their consequences, not the form in which the 
rates appear, nor the intention with which they are formulated, 
that should determine their constitutional validity.' If they re- 
sult in discrimination against places outside the state, they 
should by that fact be rendered invalid, whatever their bene- 
ficial effects within. That a state should be allowed to benefit 
itself at the expense of a neighbor appears as an unreasonable 
situation under our Constitution. 

It may be worth while to ask, what did the framers of the 
Constitution intend? Of course, they could not possibly have 
foreseen the present intrastate rate situation, as they could not 
anticipate the multitude of the specific questions that have arisen 
over the division between state and congressional powers. It 
was just because they could not foreshadow all future problems 
that they left the division of powers in broad terms and de- 
pended upon future reasonableness to determine such finer 
distinctions as might be needed. 

However, the above question may be answered clearly enough 
from analogy. The control of interstate commerce was reserved 
to Congress primarily because of the experience with taxes and 
tariff duties during the Confederation. Each state had placed 
duties, special taxes, and other regulations, upon imports with 
the object of benefiting its own interests, whatever the conse- 
quences to business at large. Such proceeding naturally proved 
intolerable, and it was chiefly for this reason that the control of 
the interstate commerce was reserved to Congress. 

The present intrastate rate situation promises to be clearly 
analogous to the tariff and tax situation during the Confedera- 

' Western Union Tel. Co. v. Kansas, 216 U. S. 27; Ludwig v. Western Union 
Tel. Co., 216 U. S. 162. 
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tion. A state can get a clear advantage from special local rates 
only if they are relatively lower than those prevailing upon 
traffic in general ; then, as previously explained, local jobbers 
and cities obtain a substantial monopoly of the home business. 
Then, if interstate rates are reduced so as to restore the previous 
relative level, practically all advantage is gone — except in so 
far as the profits of the railroads are permanently diminished 
through the reductions, and outside competitive interests are 
seriously crippled through the imposed discrimination. The 
immediate advantage sought through the low rates is to secure 
for the state business which would otherwise go outside. 

Minnesota and all the states which have provided special 
local rates were probably guided more or less consciously by the 
above consideration. By the local reduction they expected to 
keep business at home.; retailers of the state would find it ad- 
vantageous to purchase from home jobbers ; local cities would 
become distributing centers ; real-estate values would increase, 
and general prosperity would be enhanced.' The Texas Railway 
commission openly admitted that the local rate schedules were 
fixed to protect jobbing interests and cities within the state 
against the competition of Louisiana.' What shall prevent the 
latter state from retaliating? Why shall the Dakotas not pro- 
tect themselves against Minnesota? A considerable number of 
states have already availed themselves of these protective meas- 
ures, and there is a fair probability of extensive rivalry among 
the states in forwarding their own interests in this way as against 
each other. Did the framers of the Constitution suppose such 
a situation possible when the control of the general commerce 
was especially reserved to Congress? 

If the decision, then, was not necessitated by the clear lan- 
guage of the Interstate Commerce Act or of the Constitution, 
was it practically inevitable because of previous cases? In 
regard to this point Mr. Justice Hughes says : 

' At bottom this legislation amounts to the protection of home industry, and it has 
the same motives that have been behind our national protective systems; in the long 
run the arguments are probably equally fallacious. 

' See 23 Interstate Commerce Commission Reports, pp. 33, 35-36; 
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The decisions of this court since the passage of the act to regulate 
commerce have uniformly recognized that it was competent for the 
state to fix such rates [intrastate rates] , applicable throughout its ter- 
ritory. . . . And the decisions recognizing and defining the state 
power wholly refute the contention that the making of such rates either 
constitutes a direct burden upon interstate commerce of is repugnant to 
the federal statute. 

A number of cases are cited showing that the state's rate-mak- 
ing power has been considered repeatedly by the court and has 
always been sanctioned. 

However, the special point in the present case was never 
before the court so as to get serious consideration. It is true, 
the general power to fix intrastate rates has been repeatedly 
affirmed or assumed by the language of the court. But the 
legality of such rates if they substantially burden interstate com- 
merce — either discriminating against places outside of the state, 
or seriously interfering with carriers in employing their property 
located beyond the borders of the state and so depreciating its 
value, or necessitating the reduction of interstate rates — had 
never been squarely before the Supreme Court and had never 
been specifically determined. The general power may very 
well be allowed, providing the rates actually fixed do not seri- 
ously upset commercial relations between states. But surely 
such power does not imply that it may be used whatever injury 
be brought upon neighboring states. 

The majority of the cases cited by the court raised the point 
of whether the rates in question were reasonable per se and not 
whether they had any effect upon interstate commerce. They 
show clearly enough that a state has the general power to fix 
intrastate rates ; they show also that this power cannot be used 
to the extent of confiscating a company's property within the 
state ; but they do not show one way or the other whether it 
can be used to interfere with business outside the state. That 
point was determined only by the present decision. 

There are two cases, however, which perhaps deserve special 
consideration in so far as they suggest possible exceptions to 
the proposition just stated. In Ames v. Union Pacific Railway 



76 POLITICAL SCIENCE QUARTERLY [Vol. XXIX 

Company/ the constitutionality of certain Nebraska rate laws 
was assailed. The complainants urged that the rates in ques- 
tion were confiscatory and that they interfered with interstate 
commerce. The latter point was definitely overruled by Mr. 
Justice Brewer who presided in the case. The first point, how- 
ever, was sustained ; the rates were found confiscatory and were 
therefore declared invalid. On appeal to the Supreme Court 
of the United States the decree was affirmed. But the affirma- 
tion covered merely the point of confiscation ; the effect of the 
rates upon interstate commerce was not before the Supreme 
Court — indeed on this point the appellant's contention had been 
sustained below. The point was not referred to once by Mr. 
Justice Harlan in his opinion in the case, covering thirty-five 
pages." Moreover, it was not especially urged by the com- 
plainants in the lower court and was supported by slender evi- 
dence ; it appeared rather as a secondary consideration, the 
point especially supported being that of confiscation. But in 
any event, while the point was definitely upheld by a lower 
court, it did not come before the Supreme Court of the United 
States. 

The second case deserving special consideration is that of 
Louisville and Nashville Railroad Company v. Kentucky .3 The 
contention was that the Kentucky long and short haul clause 
was unconstitutional because (among other reasons) it operated 
" as an interference with interstate commerce." (The law was 
construed to apply only to traffic wholly within the state.) This 
point was treated as one of secondary importance, being but 
scantily supported by facts, and receiving only two short para- 
graphs in the opinion of the court. Mr. Justice Shiras said : 

It may be that the enforcement of the state regulation forbidding dis- 
crimination in rates in the case of articles of a like kind carried for 
different distances over the same line may somewhat {unimportant ?] 
affect commerce generally ; but we have frequently held, that such a 
result is too remote and indirect {trifling ?'\ to be regarded as an inter- 
ference with interstate commerce ; that the interference with the com- 

'64 Fed. 165, U. S. Circuit Court, District of Nebraska. 

' See Smyth v. Ames, 169 U. S. 466. » 183 U. S. 503. 
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mercial power of the general government to be unlawful must be direct 
{substantial ?'\, and not merely the incidental effect of enforcing the 
police power of the state. 

Certainly this case cannot be considered as covering the point 
in question. The effect upon interstate commerce was evi- 
dently considered remote and inconsequential. Suppose the 
point had been supported with an abundance of facts as in the 
Minnesota cases, showing that the burden or interference was 
substantial, would not the case have been altogether different? 
The point was simply brushed aside by the Supreme Court, 
was not seriously considered, and the statute was allowed to 
stand because of the state's general power to regulate intrastate 
affairs. 

On the other hand, in a number of cases the Supreme Court 
has used language which would indicate that a state may not 
establish regulations which seriously interfere with interstate re- 
lations. In some respects similar to the Minnesota cases is that 
of Louisville and Nashville Railroad Company v. Eubank.' This 
case, as the one referred to in the previous paragraph, arose out 
of the Kentucky long and short haul clause, which prohibited a 
higher rate for a distance wholly within the state than for a longer 
distance (the shorter being within the longer, in the same direc- 
tion, over the same line), even if the latter were partly outside 
of the state. The court considered this aspect of the law un- 
constitutional, although the rates to be regulated were for dis- 
tances entirely within the state. Mr. Justice Peckham said: 
" The fact which vitiates this provision is that it compels the 
carrier to regulate, adjust, or fix his interstate rates with some 
reference at least to his rates within the state." The effect 
claimed upon interstate commerce was amply sustained by facts. 
Under the law, to secure certain interstate traffic, the railroad 
was compelled to reduce its local rates throughout the state. 
Otherwise, it was compelled to raise its interstate rates and 
thereby sacrifice the traffic which it had previously carried. 
The court rightly asked : " Is not a law from which such neces- 

' 184 U. S. 27. 
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sary and direct ( why direct f) consequences result, a regulation 
in effect by the state, of the commerce which ought to be free 
therefrom ? " 

Observe the parallel between the facts in this and the Minne- 
sota cases. Here the carrier was practically compelled (perhaps 
not absolutely legally) to regulate his interstate rates "with some 
reference at least " to the intrastate schedules, which fact made 
the law to that extent unconstitutional. In Minnesota there was 
exactly the same situation ; the rates within the state practically 
(perhaps not absolutely legally) necessitated a readjustment of 
interstate rates, or an abandonment of certain interstate traffic. 
The only difference between the two cases is that in Kentucky 
the intrastate rates were not fixed in terms of absolute maxima 
as in Minnesota, but were to be relative to general rates charged 
by the railroad. Was this provision an especially vitiating one? 
Does a regulation not seem rather more reasonable if it merely 
requires local rates to be relative to general rates as in Kentucky, 
than if it fixes them relatively upon a much lower level as in 
Minnesota, and so actively discriminates against places beyond 
the state? Kentucky merely sought to avoid discrimination 
against itself, while Minnesota directly induced discrimination 
against the outside. Which was the greater offense ? Logically, 
if the Kentucky provision was wrong, the Minnesota rates like- 
wise should have been set aside — granting that they in fact 
compelled a carrier " to fix his interstate rates with some refer- 
ence at least " to Minnesota standards.' 

If the decision was not necessitated by the clear language of 
the Constitution or by a definite line of previous decisions, does 
it meet reasonably the purpose for which the Interstate Com- 
merce Act was passed? This test has really been applied in 
the discussion of the others, but perhaps the position of this 
paper will be rendered still more clear by a few additional con- 
siderations. 

'In Ludwig v. Western Union Tel. Co., 216 U. S. 162, Mr. Justice Harlan said: 
" If a statute, by its necessary operation, really and substantially burdens the inter- 
state business of a foreign corporation seeking to do business within the state 

then it is unconstitutional and void, although the state legislature may not have 
intended to enact an invalid statute." For similar expressions, see Western Union 
Tel. Co. V. Kansas, 216 U. S. 27, and Mugler v. Kansas, 123 U. S. 661. 
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We may reasonably assume that the act was passed primarily 
to procure for the country at large a network of rates which 
should be reasonable in themselves, fairly proportional as to dis- 
tance, with due regard, however, to general and local traffic 
conditions. The Interstate Commerce Commission has sought, 
unquestionably, with its utmost power and ability, to establish 
such rates. So far as possible, the rulings of the court should 
aid in the progress of this work. But, it seems, the present de- 
cision will hinder rather than assist in this matter. 

Apparently, as a result of the decision, hereafter in its rate 
orders, the commission must have clear regard for the various 
state regulations, while, rationally, it should pay no attention to 
state lines, aiming always and everywhere only at reasonableness 
and the elimination of discrimination. State borders do not 
furnish adequate grounds for differing rates. Traffic conditions 
are substantially the same throughout such vast areas as the 
Northwest. If we actually intend through federal legislation to 
procure reasonable rates and to do away with discrimination, we 
must have uniform regulation through wide regions, with proper 
regard, however, to inter-relation of different sections of the 
country. The commission should not be hampered by the 
enactments, various and conflicting, of local legislative and regu- 
lative bodies. 

Let us consider further how utterly unreasonable our present 
rate situation is — providing we really wish such a reasonable 
and non-discriminatory network of rates as the Interstate Com- 
merce Commission has sought to establish. Control is decen- 
tralized and overlapping. Suppose the interstate rates in all 
directions through a certain state (say Minnesota) were reason- 
able and that intrastate rates had been correspondingly adjusted. 
Then suppose the local rates were reduced on the average 
twenty-five per cent by the state commission (as in Minnesota), 
and so immediately established discrimination against the neigh- 
boring states. To prevent this, the Interstate Commerce Com- 
mission must quickly order a general reduction so as to restore 
the previous relative interstate relations. Then, suppose another 
state in the same region (say North Dakota) exercises its rate 
making power, cutting below the then generally established 
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standards, and again immediately producing discrimination 
against other states. Forthwith the commission must order a 
general reduction to correspond with the newly ordained local 
level, and, unless the resulting discrimination be allowed to con- 
tinue, it must speed along so as to keep interstate rates con- 
forming to the lowest intrastate standards that may be allowed 
by the courts. 

The only restraint upon the state's power is that the local 
rates must not be confiscatory, i. e., they must allow reasonable 
returns to the railway property employed in the intrastate busi- 
ness. The Interstate Commerce Commission has no voice in 
the determination of this matter. State fixed rates are assumed 
to be reasonable, unless before a court they are proven other- 
wise. They will be declared void only if they are clearly shown 
to be confiscatory, and the burden of proof rests definitely upon 
the complainant.' 

Now, in any case before a court, the margin between a rate 
which may be reasonable and one which is clearly confiscatory, 
is necessarily so wide that a local reduction of ten to twenty-five 
per cent below previous standards is always likely to be allowed. 
But while such a reduction, applied solely to the intrastate busi- 
ness, could not be clearly proven confiscatory, it would in all 
probabilit>' result in seriously upsetting prevailing interstate 
relations. And this general reduction — applied to the inter- 
state business — would very likely prove confiscatory and there- 
fore unconstitutional. Still, this fact would not affect the valid- 
ity of the local rates, which may be tested only in reference to 
the carrier's property devoted to the intrastate business. 

Manifestly, under present conditions, the Interstate Commerce 
Commission cannot possibly maintain both reasonable, non-con- 
fiscatory, and non-discriminating rates — i. e., if the states choose 
to exercise the power conceded by the court. Suppose that 
interstate rates complied fairly well with the desired ideal, then a 
considerable local reduction would immediately upset it. If the 
Interstate Commerce Commission ordered a general reduction 
to correspond with that applied locally, then the new interstate 

'The Minnesota Rate Cases, 230 U. S. 352. 
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rates would very likely prove confiscatory and illegal. But, if 
it were not to order such a general reduction, as repeated again 
and again, there would result immediate discrimination against 
outside points. In all common sense, is not such a situation, if 
we really want reasonable rate control, intolerable ! Can we 
possibly argue that the decision meets most reasonably the 
situation because of which the Interstate Commerce Act was 
passed ? 

The question may be raised, suppose the decision had been 
otherwise, what power would the states have left in the control 
of railroads ? Frankly, they would have much less than they 
now do possess. But, the point is, the diminution would prob- 
ably result in a substantial advantage to the public at large. 
The states could still regulate rates, but only in such a way 
as not to interfere, or to interfere very little, with existing gen- 
eral commercial relations. Consequently, they practically would 
be compelled to cooperate with the Interstate Commerce Com- 
mission in promoting rate regulations. This would be a situa- 
tion indeed highly to be desired compared with the present, 
when a multitude of bodies are making rates, each proceeding 
independently oi what any other may be doing. 

Apart from the regulation of rates, however, a state would 
still have control over conditions of service that affected par- 
ticularly local well-being. It could still legislate in reference to 
the establishment of safety devices and could enact any regula- 
tion for protecting or promoting the welfare of its people. In 
general its police power would remain (ntact. But, in the exer- 
cise of this power, it would always have to regard this proviso, 
that it may not derive a benefit at a prejudice to the outside, or 
even at unreasonable expense to the railroads. 

As a matter of fact, a state probably can derive but little ad- 
vantage from rate-making power independent of the Interstate 
Commerce Commission, unless this power be used to the injury 
of other states. If general rates are reasonable, then local rates 
will almost necessarily adjust themselves to the same relative 
level. This tendency to adjustment results, as is well known, 
from the wide competition between far separated places and 
regions which dispose of their product and procure their sup- 
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plies through the same markets. Thus, a railroad practically 
cannot maintain for a long period of time a much different level 
for local than for general rates. Moreover, if an arbitrary dif- 
ference should be maintained, the Interstate Commerce Com- 
mission, if sustained by the Supreme Court of the United States, 
would be disposed to protect against discrimination resulting 
from a comparison of intrastate with interstate rates, as well as 
from that due to interstate compared with other interstate rates.' 

The reasonable division of power between Congress and the 
states should be according to the balance of advantage that 
may be procured. In regulation of safety devices, or of any 
other matter where the local welfare may be advanced without 
injury to the interests outside, a state should reasonably have 
the power to regulate. But in matters where the balance of 
advantage to the public at large requires considerable uniformity 
of regulation transcending state lines, then the power to regu- 
late should be restricted to Congress. For the most part, this 
view accords with accepted constitutional decisions. Applying 
this principle to railway control, rates appear to be so interde- 
pendent that any considerable shifting affects the relative pros- 
perity of even far separated localities. Consequently, the 
avoidance of discrimination requires a uniformity of regulation 
which can be obtained only through centralized control. The 
regulation of other matters, which do not require extensive uni- 
formity, may perhaps be left with a balance of advantage to 
decentralized control. 

Ideally, in matters of railway rates at least, the state commis- 
sions should work in cooperation as subsidiary bodies to the 
Interstate Commerce Commission. The latter body should 
have complete control over all rates throughout the country. 
But, because of the vast area, the single commission at Wash- 
ington probably could not keep adequate oversight of conditions 
everywhere. Consequently, local commissions are practically 
necessary ; they should keep in close contact with the working 
relations between the railroads and the public. They should 
receive complaints and should investigate the cause ; they should 

'See 23 Interstate Commerce Commission Reports, 31. 
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have the power to make investigations even without first receiv- 
ing complaints. They should report the facts to the central 
commission, and, if reduction or revision in prevailing rates 
seemed desirable, they should offer recommendations to that 
end. Indeed they might well independently work out desirable 
specific rates, but, before placing them in force, such rates 
should receive the direct approval of the Interstate Commerce 
Commission. In this way, there would always be a fair regard 
for varying local conditions, but at the same time there would 
be central and systematic control of rates throughout the 
country. 

Students of railway economics are perhaps fairly agreed that 
the plan here crudely outlined represents the ideal of rate con- 
trol at least, although there is no clear reason why railroad 
matters throughout should not be regulated in the same way. 
The present decision, instead of leading directly toward this 
ideal, is clearly a step in the opposite direction, establishing dif- 
fused instead of centralized control. 

But this ideal, if it really be such, should not be abandoned. 
The court points to Congress for any reform that may be de- 
sired. However, that body is not likely to interest itself seri- 
ously in the proposed reform without full acquaintance with the 
evils of the present situation. While economists, especially 
those particularly interested in railway affairs, feel reasonably 
certain what the evils are, they have no tsuch an abundanoe of 
concrete facts as perhaps would be convincing to Congress or 
to the public at large. The first step toward the reform is 
probably an exhaustive investigation and report by an expert 
public body, whether by the Interstate Commerce Commission 
or by a special commission provided by Congress. Such a 
commission should investigate thoroughly and impartially the 
entire subject of rates, with special reference to their inter- 
relation and to the effect of changes upon the relative prosperity 
of competing communities and sections of the country. // is 
the fact of this effect that should determine the system of rate 
control sanctioned by Congress. 

John Bauer. 

Cornell University. 



